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(¥) | dated 27.10.2022 passed by the Assistant Commissioner, CGST, Division-Kalol,
Gandhinagar Commissionerate
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(&) | Name and Address of the Rakanpur Char Rasta, ViIIage—R_akanpur, Taluka-Kalol,
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HTE AR TH AGA-SM & STHATT SIS HLaT & &F 98 39 39 ¥ iy TRy A garw 7w gemw
SR 7 S(fieT SroraT TSI Siaree g 1 qehdl §, ST & U sneer % foreg g) aehar 21

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. - '

IR FLHTT T AL STAE:-

Revision application to Government of India:

(1) & IeareT gk affam, 1994 it o sra = adTg T HrHet F a ¥ qFes ar A
SY-GTRT F TIH IIGF 5 AT GO0 enaae erefi i, wreq @, & @9, v fam,
= wferer, sftam A9 wam, dae 7, 9 Reel: 110001 &t it st =miRe - '

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(®) gl AT & A w A ¥ S U grive g ¥ R IUSTR 4T oy skt o 4 el
AUSHIR & AX HISTIR # /I & S0 §U A &, A7 fell Sos e 41 swer § =) ag fee) srcam &
a7 ToRelT HURTITC | g1 AT i TR & &1 g3 g1

In case of any loss of goods where the loss occur in transit from _a_factory to a

warehouse.
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(@)  WRa ¥ arge et g v yeur § [Ratfaa 91 9% a1 91 & Rt § ST g7 w1 w
WW%W%HIHdﬁ‘ﬁHM%matﬁﬁfﬂgﬂﬂ%&rﬁﬁﬁﬁﬁ%l

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

() e grooh T AT TR fSRT W 3 STg] (T AT e ) Rt e war s gn

In case of goods exported outs1de India export to Nepal or Bhutan, without

payment of duty.

() SR SeTeT S ST o ¥ T % R ot s B A 6 v § ol A ander o 5
oTXT e 9w o qariesh g, aqnm%glthﬁﬁﬂwwmmqﬁﬂw@ﬁ‘w(wm 1998
gTRT 109 g7 fAgen fhy T g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such

order is passed by the Commissioner (Appeals) on or after, the date appointed under

Sec.109 of the Finance (No.2) Act, 1998.

(2) T Seured e (arfien) Rewmes, 2001 & w9 F siava [T so gear 3-8 7 &1
gRa} &, 3% ey ¥ wfd emewr AT Rete & v 7w & Aaxge-snaer w@ srdler sger i 7-&T
wiet ¥ wrer SR sweeT T StT SfRT S8 WY @ § ar qed Y s g 35-% #
et Y % EraTe & qea & 9T -6 AT @ qia | AT AR

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS e % |qre SR HAd ThA Th A€ T4 AT IHH FH gral =T 200/ - HE e &
ST 3 ST} SerCeh U 9Te & SATRT g1 ar 1000/~ 1 hie qaar i S

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT 9o, e IR §Ioeh Td QAT A AfIeh =ATATaewor & g srdier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hesiT Seqrae ok ST, 1944 i &Rr 35-41/35-3 & afaiiq:-
Under Section 35B/ 35SE of CEA, 1944 an appeal lies to :-

(2) SwhreE wieee § qarg orgar F et ft e, sfie F Arer § WA 4ok, e
STTeT e U arne el e (Rede) & affrw gei Jifee, srgaerane § 2nd 47,
SEATT o, [T, MRETANR, AZASTAE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004, In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal} Rules, 2001 and shall be
.accompanied against (one which at least should be accompanied by.a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of dut penalty / demand /




-~ ~gector bank of the place where the bench of any nominate public sector bank of the

place where the bench of the Tribunal is situated.

(3)  uf =w oy ¥ S T SR T THIAT BIAT & AT WAk WS e F e e w7 e Sudw
&7 ¥ fRar ST 1R 39 a2 % g gu o o frem 9@ & @ a= & forg geniRefa st
TTRERTOT T e e AT e AXHIR 1 T HAG (haT ST g |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
" to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ST OO SfAREE 1970 T gRiAd # eyt -1 ¥ eiwta et e sqEr 356
ArAET AT gAY FeTreata Fotae yTidard & smsar & § wds & U v9e ® 6.50 39 1 Ares
e Teame &I g ATiR T |

One copy of application or 0.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = A wefirq HrHet Ay P ey ey Rt By e oft ear sresiie B st & S
[, Heald ITITET e Td QaTeh STl =ararieaer (wEiaie) o, 1982 § AR 3

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HIHT F, Hruald SeUTE {[oe U YTy diei i ~gramieeneer (Reee) & gy ordfiedy % wradr
# Fead T (Demand) T& &€ (Penalty) ®T 10% & ST ST AW g1 greviten, sTfarehaw qd oaT
10 %3E ¥IT §| (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
- of the Finance Act, 1994)

BRI ICUTE Q[ T qATHT & e, ATHA G e eT il 7T (Duty Demanded)|
(1) T (Section) 11D & aga RatRa i
(2) T e §9de Hite & i,
(3) W%@Eﬁqﬁ%ﬁqﬁ6%m%ﬂtﬂl

g Y@ ST ¢ wAfa it § qgel & ST At genr 3¢ erfier qrieret wew % forg ud ord s fRa
T

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiij amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) & S F A erefier FIAHROT & Ter STg) oo AT e AT &8 fdaried g av /i &g 1y
e & 10% Www.ﬁmmﬁmﬁa@wm%lo% Wﬂﬁmﬂiﬁﬁ%’l

or penalty, where penalty alone is in dispute.”
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F No. GAPPL/COMY/STP/532/2023

3T 31 / ORDER-IN-APPEATL,

The present appeal has been filed by M/s Shri Ganesh Developers, 744,
Village-Rakanpur, Taluka-Kalol, Gandhinagar, Gujarat (hereinafter referred to as
“the appellaﬁz‘”) against Order in Original No. KLL DIV/ST/YOGENDRA
SINGH RAWAT/146/22-23 dated 27.10.2022 [hereinafter referred to as
“impugned order”] passed by the Assistant Commissioner, CGST and Central
Excise, Division- Kalol, Commissionerate: Gandhinagar [hereinafter referred to as

“adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were engaged in
providing ‘Renting of Immovable Property Service’ and were registered under
Service Tax registration No. ABRFS5004JSD002. As per the information received
from the Income Tax department discrepancies were observed in the total income
declared by the appellant in their Income Tax Return (ITR) when compared with
Service Tax Returns (ST-3) filed by them for the period F.Y. 2014-15. In order to
verify, the documents i.e Balance Sheet, Profit & Loss Account, Income Tax
Returns, Form 26AS & Ser\}ice Tax Ledger etc. were called for the period E.Y.
2014-15. They did not file any reply. The services provided by the appellant during
the relevant period were considered taxable under Section 65 B (44) of the Finance
Act, 1994 and the Service Tax liability was determined on the basis of value of

‘Sales of Services’ under Sales/Gross Receipts from Services shown in the ITR-5

- and Taxable Value shown in ST-3 return for the relevant period as per details

below :
Table-A
(Amount in Rs)
Sr. No | Details | F.Y.2014-15
1 Taxable Value as per ITR data : 21,57,750/-
2 Taxable Value declared in ST-3 return 14,23,950/-
3 |, Difference of value mentioned in 1 & 2 above , 7,33,800/-
4 A1}1ount of SGI:VICC Tax along with Cess (@12.36%) not 90,697/-
paid / short paid

3. Show Cause Notice vide F. No. IV/16-12/TPI/PI/Batch 3C/2018-19/Gr-
1/3349 dated 25.06.2020 (in short ‘SCN’) was issued to the appellant, wherein it

was proposed to:
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F No. GAPPL/COM/STP/532/2023

» Demand and recover service tax amounting to Rs. 90,697/- under proviso to
Section 73 (1) of the Finance Act, 1994 alongwith Interest under Section 75
of the Finance Act, 1994 ;

» Impose penalty under Section 77(2), 77C and 78 of the Finance Act, 1994;

4. The said SCN was adjﬁdicated vide the impugned order wherein the demand
for Rs. 90,697/- was conﬁrméd under Section 73 (1) of the Finance Act, 1994
alongwith interest under Section 75. Penalty amounting to Rs. 90,697/ was
imposed under Section 78 of the Finance Act, 1994 alongwith optioh for reduced
penalty under proviso to clause (ii). Penalty of Rs. 10,000/~ was imposed under

Section 77(2) of the Service Tax Rules, 1994,

5.  Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds :

» They are a partnership firm, having Service Tax Registration No. .

ABRFS5004JSD002 is engaged providing ‘Renting of Immovable Property

Service’.

> They are registered service provider & discharged all tax liabilities regularly.

Our only income has been renting income. Rent received is from two types

of properties. When the rent is from commercial property, it is liable to

service tax and due tax is paid thereon. However, when rent is received for

- residential property, no tax is payable, being under Negative List in terms of
Section 66D (m).

> They also submitted that once the services are under negative service
category, the onus to prove taxability shifts to the Department. The
department, with evidences, must allege that the transaction is not covered
under negative service. This is clearly different from claim of exemption.
However in facts of present case, Department did not discharge its burden to
prove that the rent was not from residential property. The order fails on this

count alone.

» It is submitted that for the period from 01-04-2014 to 30-09-2014 the return
was to be filed on 25-10-2014 the period of five y
10-2019. The ‘notice is dated 25-6-2020. Thig/i%

covered under extension ordinance. Thus t}
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beyond five years and hence cannot be sustained.

It is settled principle that when the department intends to demand tax, the
onus to allege and prove that there was taxable service is on the Department.
This onus must be discharged. There cannot be any preshmption about the
transaction being taxable. For this reason alone the notice is required to be

set aside.

Thus the residential property, when used for residential use, 1o service tax is
payable. This is not exemption notification where the onus to prove
eligibility shift on the appellant. This is negative service list and hence the
onus. to prove that our services were taxable would be squarely on

department,

Without prejudice to above, we have enclosed list, entry-wise, showing the
rent received from residential properties. The total rent so received is Rs

7,33,800/-. These tallies with the amount of difference shown in the notice.

Appellant has also enclosed copies of each invoice in the list. Appellant has

.also enclosed copies of municipal assessment orders showing the property to

be used for residential purpose. Appellant has also enclosed invoices of
Electricity company showing use as residential. These evidences clearly
establish the nature of rent income. Thus the entire difference on which
demand is made is in respect of rent received from residential properties.
Such service being negative service is not taxable. The demand therefore

cannot be sustained.

When the demand is not sustainable, questions of interest or penalties do not
arise. Appellant has con;ectly paid the tax and filed returns. The order cannot
be sustained and must be dropped. Even otherwise the issue is legal in
nature. The service is clearly non-taxable service and hence no tax can be
demanded. The demand is also time barred. Hence, the appellant requested

to set aside the impugned order with consequential relief.

Personal Hearing in the case was held on 22,09.2023. Shri Nilesh Bhatt,

Consultant, appeared on behalf of the appellant for the hearing and reiterated the

submissions made in the appeal memorandum. He also submitted that the appellant

provided construction .of residential and commerci ogféa? he appellant filed
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F No. GAPPL/COM/STP/532/2023

ST-3 return in respect of commercial property and paid applicable tax. In respect
of residential property, the service tax is exempted under section 66 D (m) for the
individual residential units constructed by the appellant Thelefore he requested to

set aside the 1mpugned or der

6.1  On account of Qhangelin‘ the appellate authority, personal hearing in the case
was again fixed on 10.10.2023. Shri.Nilesh Bhatt replied to the letter of personal
hearing vide e-mail dated 13.10.2023 on behalf of the appellant. They submitted
that they havé made their submissions vide earlier Personal Hearing and the same
may be considered for deciding the appeal as.they do not wish to submit further
submissions. Accordingly, the above e-mail of the appellant was taken on record

and the appeal was taken up for disposal.

7. It is observed from the case records that the appellant were registered with
the service tax department and have filed their Service Tax Returns (ST-3) furinmg
the period F.Y. 2014-15. However, the SCN in the case was issued only on the
basis of data received from the Income Tax department without classifying the
- services provided by the appellant which implies that, nb further verification has
been caused so as to ascertain the exact nature of services provided by the

appellant during the period F.Y. 20 14-15.

7.1. Here, I find it relevant to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3 it is instructed that:

Government of India
- Ministry of Finance
Department of Revenue
(Central Board of Indirect Taxes & Customs)
CX &ST Wing Room No.263E,
North Block, New Delhi,

Dated- 21*'October, 2021
To,

All the Pr. Chief Commissioners/Chief Commzsszoners of CGST & CX Zone, Pr.
Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Serﬁice Tax Authorities-
reg. .

Madam/ Sir,

3 It is once again reiterated that instructions of the Boald fo. issue show cause
notices based on the difference in ITR-TDS data and Seruicey

proper verification of facts, may be followed dilz :
/Chzef Commzsszonel (s) may devise a suitable mgohigh




F No. GAPPL/COM/STP/532/2023

pass a judicious order afier proper appreciation of facts and submission of the .
noticee "

Examining the speciﬁc Instructions of the CBIC as above with the facts of the
case, I find that the SCN in the case has been issued mechanically and
indiscriminately without causing any Veriﬁcatioh and without application of mind,
and is vague, being issued in clear violation of the instructions of the CBIC

discussed above.

8. It is further observed from the documents submitted by the appellant that -
they have filed their ST-3 Returns regularly during the period F.Y. 2014-15.
During the said period they have declared their services under ‘Renting of
Immovable Property Service’ and paid Service Tax amounting to Rs. 1,76,000/- on
a Taxable Value of Rs. 14,23,950/- without claiming any exemption/abatement. It
is also observed that their assessment vide the ST-3 Returns was never disputed by
the department. This implies thaf the appellant have made complete disclosures
before the department and the department was aware about the activities being
carried out by the appellant and these facts are not disputed. However, the demand
of service tax was confirmed vide the impugned order under proviso to Sub-section
(1) of Section 73 of the Finance Act, 1994 vide the impugned order, invoking the

extended period of limitation.

8.1  Inthis regard, I find it relevant to refer the decision of the Hon’ble Supreme
Court of India in the case of Commissioner Vs. Scott Wilson Kirkpatrick (I) Pvt.
Lid. -2017 (47) S.T.R. J214 (S.C.)], wherein the Hon’ble Court held that “...S7-3

Returns filed by the appellant wherein they .... Under these circumstances, longer

period of limitation was not invocable”.

8.2  Further, the Hon’ble High Court of Gujarat in the case of Commissioner Vs.
Meghmani Dyes & Intermediates Ltd. reported as 2013 (288) ELT 514 (Guj.)

ruled that “if, prescribed returns are filed by an appellant giving correct

information then extended period cannot be invoked”.
o T also rely upon the decision of various Hon’ble Tribunals in following cases :

(@)  Aneja Construction (India) Limited Vs. Commissioner of Service Tax,
Vadodara [2013 (32) S.T.R. 458 (Tri.-Ahmd.)]

(b)  Bhansali Engg. Polymers Limited. Vs. CG
[2008 (232) E.L.T. 561 (Tri.-Del.)]
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F No. GAPPL/COM/STP/532/2023

(c) Johnson Mattey Chemical India P. Limited Vs. CCE, Kanpur
[2014 (34) S.T.R. 458 (Tri.-Del.)] ‘

8.3 In view of the above findings and following the judicial pronouncements, I
find that the impugned order was passed in clear violation of the settled law and is
therefore legally incorrect, unsustainable and liable to be set aside on these grounds

alone.

9. It is further observed from the appeal papers that during the period F.Y.
201_4-15 the appellant were engaged in providing services related to ‘Rénting of
Immovable Property’. They have also submitted that during the period they have
rented their properties for Commercial as well as Residential purpose. Further, in
respect of the income received from propei‘tks rented for Commercial purpose they
have declared them in their ST-3 Returns and paid the requisite amount of Service
Tax, these facts are not disputed by the department. Regarding the income earned
from renting of immovable Properties for Residential purpose they have claimed
exemption from Service Tax in terms of Section 66 D (m) of the Finance Act,

1994,

9.1 In order to have a better understanding of the exemption claimed by the

appellant, relevant portion of the Section is reproduced below :

SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely :—

(m) services by way of renting of residential dwelling for use as residence;

Examining the above legal provisions with the facts of the case, I find that
‘Renting of immovable property (for residential purpose) service’ is covered under
the negative list and is therefore exempted from leviability of Service Tax.
Therefore, I find force in the argument of the appellant regarding their eligibility of
exemption in respect of the services related to ‘Renting of immovable property (for

residential purpose) service’.

10. - T flll’thé_r find that the appellant have defended their case before the

adjudicating authority. They have also submittec g ?a'ﬁ;g} e period F.Y. 2014-

15 they have provided Services amounting to 1 respect of services
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related to “Renting of Tmmovable property for Commercial use’ and they have paid
the leviable Service Tax on the said amount. As per the SCN the ‘Taxable Value as
per Income Tax data’ (Table-A, Para-8 of the SCN) is shown as Rs.21,57, 750/-
Deducting the amount of Taxable Value declared in the ST-3 returns i.e Rs.
14,23,950/- from the said amount the remamlng amount arrives at Rs. 7,33,800/-.
This amount pertains to the amount received in respect of Services provided
related to ‘Renting of Immovable property for Residential use’. Upon verifyihg the
Profit & Loss Account of the appellant for the period F.Y. 23014-15, I find that an
amount of Rs. 7,33,800/- is shown as “Rent Income (Residence)”. Therefore, the
contentions of the appellant regarding the amount of income earned from ‘Renting
of Immovable property for Residential use’ is confirmed as Rs. 7,3.3,800/- and in
view of the discussions supra, the said amount is covered under ‘Negative List’ in

terms of Section 66 D (m) of the Finance Act, 1994.

11. In view of the above discussions, I am of the considered view that the
amount of Rs. 7,33,800/- considered as Taxable Value vide the SCN is actually.
exempted from leviability of Service Tax in terms of Section 66 D (m) of the
Finance Act, 1994..Accordingly, the demand of service tax amounting to Rs.
90,697/~ confirmed vide the impugned order is unsustainable on merits as well as
per law. As the demand of Service Tax fails to sustain, amounts confirmed as

interest and penalty also fall.

12. Acco1d1ngly, the impugned order is set aside and the appellant filed by the

appellant is allowed.

13. Sl gRI &S 1 7T Sftie 7 MYeRT StRiad a¥i%r X frar smar &

The appeal filed by the appellant stands disposed off in above terms.

Superintsndent (Appeals)
CGST Appeals, Ahmedabad
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By REGD/SPEED POST A/D

To,

M/s Shri Ganesh Developers,
744, Village-Rakanpur,
Taluka—Kalol, Gandhinagar,
Gujarat.

Copy to:

1. The Priﬁcipal Chief Commissioner, CGST and Central Excise, Ahmedabad;

2. The Principal Commissioner, CGST and Central Excise, Gandhinagar;

3. The Deputy /Asstt. Commissioner, Central GST, Division- Kalol,
Gandhinagar Commissionerate; ‘

4, The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication
of OIA on website;

Vé./ Guard file;

6. PAFile.
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